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I. WRONGFUL TERMINATION 

A. Constructive Discharge 

Galvan v. Dameron Hospital Assn., 37 Cal.App.5th 549 (2019) 

An Employer Can Be Liable For Constructive Termination Based On Supervisor 
Misconduct Of Which The Employer Was Not Aware 

Holding:  Summary adjudication of the employee’s constructive termination claims was 
inappropriate on the basis that the employer was not aware of, or responsible for, a supervisor’s 
alleged harsh treatment of the employee that caused her to go on medical leave and abandon her 
job to avoid returning to work for the supervisor. 

Discussion:  The employee claimed she was discriminated against and subjected to harassment 
based on her national origin (Filipino) and age (54) at the hands of her supervisor.  She alleged 
she was forced to take a medical leave of absence and ultimately quit due to the intolerable 
working conditions created by her supervisor.  The trial court granted summary judgment for the 
employer finding that the employee could not establish that she was constructively terminated, 
that her employer acted with a discriminatory motive, or that any of the complained of conduct 
was based on her national origin or age.  The court of appeal reversed.  The employee submitted 
significant evidence of her supervisor’s misconduct and animus towards Filipino employees.  For 
instance, her supervisor repeatedly insulted Filipino employees’ accents and limitations 
communicating in English, including stating “those of you with a thick accent, those of you that 
cannot speak English ... need to go back to school and learn how to read and write grammar,” 
and that her young son could write better than they could.  Referencing a recent hire of a 
Caucasian employee, her supervisor said, “[s]he speak[s] good English.  She’s well educated. 
She’s going to do a better job [than] most of you guys here because you guys don’t know how to 
speak English.”  There was also evidence that the supervisor repeatedly told another manager 
that the Filipino unit coordinators were “too old” and had “been here too long,” and that she 
wanted to get rid of all of them.  The supervisor gave the employees a written examination 
without warning that the supervisor allegedly told the other manager was designed for the 
Filipino employees to fail so that she could fire them.  The supervisor also allegedly provided a 
list of employees to the other manager that she planned to terminate, which included the 
employee.  Thereafter, the employee was informed about the list, that she was on it, and she 
immediately went on stress leave for 12 weeks.  Despite being ready to return to work, she did 
not return because her supervisor was still in place and the employer considered her to have 
abandoned her employment.  The decision-maker who determined the employee abandoned her 
employment was unaware of the issues with her supervisor.  As a result, the trial court 
erroneously determined that there was no nexus between her supervisor’s alleged discriminatory 
conduct and her employer’s actions.   The employee was not required to show that her employer 
knew of her supervisor’s conduct to establish constructive termination.  The employer can be 
held responsible if the supervisor created a work environment that a reasonable person faced 
with those conditions would have felt compelled to leave.  The appellate court held that there 
was a dispute of fact on that issue. 
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What this means:  This case chips away at what has traditionally been a high bar that an 
employee must clear to avoid summary judgment of a constructive discharge claim.  Where an 
employee goes out on leave due to alleged mistreatment from a supervisor and abandons 
employment instead of returning to work under that supervisor, the employer is not likely to win 
the case on summary judgment.  This case is a reminder that holding periodic employee anti-
discrimination and harassment trainings and having a well-publicized employee complaint 
mechanism is vital for employers. 

II. BREACH OF CONTRACT 

AMN Healthcare, Inc. v. Aya Healthcare Services, Inc., 28 Cal.App.5th 923 (2018)  

Employee Nonsolicitation Terms Held To Be Void In California 

Holding:  A nonsolicitation clause in a non-disclosure agreement violated Business and 
Professions Code section 16600. 

Discussion:  The employer brought a suit against former employees and a competitor alleging 
breach of contract and misappropriation of confidential information.  The former employees 
counterclaimed for unfair business competition.  The employer alleged that once at the 
competitor, former employees solicited various employees to leave the employer and work for 
the competitor in violation of the employee nonsolicitation provision.  The former employees 
and competitor countersued alleging that the employee nonsolicitation provision was invalid 
under California’s Business and Professions Code section 16600, which provides that “every 
contract by which anyone is restrained from engaging in a lawful profession, trade, or business 
of any kind is to that extent void.”  The former employees moved for summary judgment, which 
was granted and affirmed by the court of appeal.  The court of appeal held that the employee 
nonsolicitation clause violated the plain language of Section 16600.  In doing so, it departed 
from the reasoning of Loral Corp. v. Moyes, 174 Cal.App.3d 268 (1985), which upheld an 
agreement that restrained a former executive officer from “raiding” the plaintiff’s employees.  
AMN is factually distinguishable from Moyes because, as the AMN court noted, the “individual 
defendants were in the business of recruiting and placing on a temporary basis medical 
professionals.”  Because the former employees were recruiters, a restraint on their ability to 
solicit and recruit was necessarily a restraint on their lawful profession and trade.  However, the 
court went further and appeared to call into question the validity of the reasonableness standard 
applied in Moyes with respect to employee nonsolicitation clauses:  “Moyes’s use of a 
reasonableness standard in analyzing the nonsolicitation clause there at issue thus appears to 
conflict with Edwards’s interpretation of section 16600, which under the plain language of the 
statute, prevents a former employer from restraining a former employee from engaging in his or 
her ‘lawful profession, trade, or business of any kind,’ absent statutory exceptions not applicable 
here.” 

What this means:  This case calls into question the continued viability of nonsolicitation clauses 
in an employment agreement.  Further litigation will be necessary to test the limits of this case, 
including the importance of the fact that the job duties of the employees in this case, recruiters, 
included soliciting employees.  However, this case likely means that nonsolicitation clauses are 
invalid if the employee is involved in hiring at their new employer.  Thus, in addition to 
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recruiters, this case could impact managers, supervisors and human resources professionals.  
Employers should consult with counsel about whether their existing agreements are sufficient, or 
should be revised.   

III. OTHER TORTS 

A. Invasion of Privacy 

Perez v. City of Roseville, 926 F.3d 511 (9th Cir. 2019) 

Private Affairs That Impact Work Performance May Be Grounds For Discipline 

Holding:  An internal investigation that finds inappropriate work conduct may trump an 
employee’s constitutional rights to privacy and intimate association. 

Discussion:  The employee was a probationary police officer who was discharged after an 
internal affairs investigation into her romantic relationship with a fellow officer.  The employee 
brought an action against the municipality, police department, and her supervisors, alleging 
violation of her rights to privacy, intimate association, and due process, and gender 
discrimination in violation of Title VII and California Fair Employment and Housing Act.  The 
employee was terminated because the employer found that her relationship with a fellow officer 
negatively impacted the performance of her duties because she routinely called and texted the 
officer when she was supposed to be responding to calls.  The employee claimed she was 
terminated because she was having an affair with a married man.  The trial court granted 
summary judgment in favor of defendants.  The Ninth Circuit Court of Appeals held that the 
individual defendants were entitled to qualified immunity because it was not clearly established 
that the employee’s constitutional rights to privacy and intimate association were violated if a 
police department terminates her for having an affair with her coworker where internal affairs 
found that the employee violated the employer’s policy by engaging in inappropriate personal 
cell phone use in connection with the relationship while on duty, resulting in a written 
reprimand.  

What this means:  Employers may be able to terminate employees for misconduct related to their 
private romantic relationships if it sufficiently affects their job performance.   
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IV. WAGE AND HOUR/OVERTIME 

A. Meal and Rest Periods 

Cole v. CRST Van Expedited, Inc., 932 F.3d 871 (9th Cir. 2019) 

The Ninth Circuit Court Of Appeals Certifies Two Wage And Hour Questions For The 
California Supreme Court 

Holding:  The Ninth Circuit Court of Appeals certified the following two questions for the 
California Supreme Court: 

 (1) Does the absence of a formal policy regarding meal and rest breaks violate California 
law? 

 (2) Does an employer’s failure to keep records of meal and rest breaks taken by its 
employees create a rebuttable presumption that the meal and rest breaks were not provided? 

Discussion:  The employee brought a putative class action on behalf of truck drivers who 
allegedly did not receive meal or rest breaks.  At deposition, the employee testified that while no 
one instructed him not to take meal or rest breaks, he was not in control of his delivery schedule 
and sometimes his schedule did not allow for break periods.  He asserted his employer had no 
written policy for meal or rest breaks, and it did not schedule breaks for him.  In deposition, the 
employer confirmed it did not have a written policy regarding breaks, but testified that 
California’s meal and rest break policies were posted on a bulletin board at the terminal where 
drivers picked up and dropped off their trucks, received their orientation, and enjoyed a drivers’ 
lounge.  After reviewing California law – primarily Justice Werdegar’s concurring opinion in 
Brinker Restaurant Corp. v. Superior Court, 53 Cal.4th 1004 (2012) that “if an employer’s 
records show no meal period for a given shift over five hours, a rebuttable presumption arises 
that the employee was not relieved of duty and no meal period was provided,” and the California 
Supreme Court’s observation in Duran v. U.S. Bank Nat’l Ass’n, 59 Cal.4th 1 (2012) that “in 
regard to other wage and hour claims, some courts have held that the absence of a uniform policy 
supports [class] certification if such a policy is required by law” – the Ninth Circuit Court of 
Appeals concluded it is unclear whether the California Supreme Court would be inclined to hold 
that an employer violates the California Labor Code because it lacks a formal policy for meal 
and rest breaks, or adopt the presumption suggested by Justice Werdegar in Brinker.  As such, 
the court certified these two questions for the California Supreme Court’s review. 

What this means:  The California Supreme Court’s anticipated answers to these questions may 
have a huge impact on California employers.  If the Court were to rule that an employer may not 
rely on merely posting the applicable wage order to notify employees of their meal and rest 
period rights, certain employers will need to change their practices going forward and adopt a 
formal written policy.  In addition, these employers could potentially face class action lawsuits 
for their past practices where no formal policy was in place. 
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Dept. of Transportation, Federal Motor Carrier Safety Administration - Docket No. FMCSA-
2018-0304 

California Meal And Rest Break Laws Preempted In Trucking Industry 

Holding:  The Federal Motor Carrier Safety Administration (“FMCSA”) granted a petition 
submitted by the American Trucking Association (“ATA”) to conclude California meal and rest 
break laws for truck drivers are preempted by federal regulations. 

Discussion:  The ATA submitted a petition to the FMCSA asking whether federal law (49 U.S.C. 
§ 31141) preempts California labor laws which entitle truck drivers to a 30-minute off-duty meal 
period after five hours of work and a 10-minute rest period for every four hours of work.  
Regulations under the Department of Transportation by contrast, only require a commercial 
driver to drive no more than eight hours without first taking a 30-minute, off-duty meal break.  
The ATA asserted that California’s more stringent rules would add 80 minutes of additional non-
productive time to a 10-hour day beyond the requirements of federal hours of service rules.  The 
ATA also claimed that forcing trucks off the road would contribute to a shortage of truck parking 
with serious safety implications.  In issuing its decision granting the petition, the FMCSA wrote 
California’s meal-and-rest break laws “are more stringent than the agency’s hours of service 
regulations, that they have no safety benefits that extend beyond those already provided by the 
Federal Motor Carrier Safety Regulations, that they are incompatible with the Federal hours of 
service regulations, and that they cause an unreasonable burden on interstate commerce.” 

What this means:  Employers of commercial truck drivers are not bound by California’s meal 
and rest break laws in the state.  Commercial truck drivers are entitled to the less stringent 
federal hours-of-service rules, which impose daily limits on driving time, and require long-haul 
truck drivers to take at least 30 minutes off no less than eight hours after starting a shift if they 
plan to drive for more than eight hours in a day. 

Gerard v. Orange Coast Memorial Medical Center, 6 Cal.5th 443 (2018) 

California Supreme Court Upholds Second Meal Period Waivers For Health Care 
Employees 

Holding:  California health care employees who work more than twelve hours a day may  
voluntarily waive their second meal period. 

Discussion:  Health care employees sued their hospital employer for meal break violations under 
the Labor Code and the Private Attorneys General Act claiming that the hospital’s policy of 
allowing second meal period waivers for shifts greater than 12 hours violated the Labor Code.  
At issue was whether the applicable Industrial Welfare Commission (“IWC”) wage order, which 
the hospital’s meal waiver policy conformed to, violated the Labor Code.  Under Labor Code 
section 512, employees who work more than five hours must be provided with a 30-minute meal 
period, and employees who work more than 10 hours must be provided with an additional 30-
minute meal period.  Additionally, an employee who works no more than six hours may waive 
the meal period, and an employee who works no more than 12 hours may waive the second meal 
period, provided they take the first meal period. 
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However, under Wage Order 5, health care employees who work shifts longer than 8 hours may  
waive their second meal period.  Section 512 of the Labor Code was amended in 1999 to permit 
employees to waive a second meal period only if they worked 12 hours or less and did not waive 
the first meal period.  At that time, the Legislature provided that the IWC could adopt or amend 
wage orders with respect to meal periods “notwithstanding any other provisions of law” as long 
as the order was consistent with the health and welfare of the employees and specifically 
required IWC wage orders to be consistent with section 512.  

The California Supreme Court unanimously rejected the employees’ contention and concluded 
that the Legislature authorized the IWC to depart from the 12-hour maximum work shift for 
waiving the second meal period.  Relying on a technical analysis of several versions of the Labor 
Code provisions, the Court found the validity of the wage order was determined based on the 
IWC’s authority on the date it was adopted, rather than the date it became effective.  The Court 
also noted that both employers and employee unions supported this conclusion, suggesting a 
willingness by the Court to consider employee choice when evaluating public interest in 
workplace regulations. 

What this means:  Health care employers can rest assured knowing they may continue to use 
voluntary second meal break waivers for health care employees, including when they work shifts 
over 12 hours. 

Naranjo v. Spectrum Security Services, Inc., No. B256232, 2019 WL 4686516 (Cal. Ct. App. 
Oct. 10, 2019) 

Meal Or Rest Break Premiums Do Not Trigger Waiting Time Or Wage Statement 
Penalties 

Holding:  Unpaid premium wages for meal break violations do not entitle employees to 
additional remedies under the California Labor Code for inaccurate wage statements or waiting 
time penalties. 

Discussion:  A former employee alleged his employer failed to provide its employees with meal 
breaks.  He sued for meal break violations on behalf of current and former employees because 
the employer improperly implemented mandatory on-duty meal periods prior to 2007—the 
employees did not sign these policies, and the employer did not inform the employees that they 
could revoke, in writing, the on-duty meal break agreement at any time.  The employee sought 
premium pay for the denied meal breaks, as well as waiting time penalties, itemized wage 
statement penalties, and attorneys’ fees.  The employee argued that because the employees did 
not receive premium pay for missed meal breaks, by default, their wage statements were 
inaccurate and they were not paid all the wages they were due by the end of their employment.  
The trial court held that the employer had violated Labor Code section 226.7 by failing to inform 
pre-2007 employees that they could revoke, in writing, the on-duty meal break policy agreement 
at any time and that Labor Code sections 203 and 226 penalties were potentially applicable.  The 
employer appealed.  The appellate court held that section 226.7 actions do not entitle employees 
to pursue the derivative penalties in Sections 203 and 226 because a lawsuit for meal break 
violations is not an action brought for the non-payment of wages—waiting time penalties are 
only owed when an employer willfully fails to pay any wages owed to a terminated or 
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voluntarily separated employee.  Further, the court held that because Labor Code section 226 
entitles an employee to penalties and attorneys’ fees if the wage statement omits gross and net 
“wages earned,” a wage statement that correctly lists the wages earned for on-duty meal breaks 
does not violate Labor Code section 226, even if it omits unpaid premium pay. 

What this means:  While this case involved employees with on-duty (paid) meal breaks, the 
court’s holding should also apply to employees who take off-duty (unpaid) meal breaks, and to 
rest break claims as well.  The court’s holding that employees cannot prevail on derivative Labor 
Code sections 203 and 226 claims solely based on a failure to pay premium wages per section 
226.7 is a significant win for employers, because it limits employers’ liability for penalties and 
attorneys’ fees.  It remains to be seen whether the California Supreme Court will take up the 
issue. 

Nisei Farmers League v. California Labor and Workforce Development Agency, 30 
Cal.App.5th 997 (2019) 

California’s Piece-Rate Compensation Law Affirmed On Appeal 

Holding:  Employees did not effectively show that California’s 2016 piece-rate compensation 
law was unconstitutionally vague for not specifying what activities constitute “other 
nonproductive time.” 

Discussion:  Under California Labor Code section 226.2, employees paid on a piece-rate basis 
must be compensated separately for rest and recovery periods and nonproductive time, in 
addition to their piece-rate compensation.  In this decision, the appellate court rejected the 
employees’ argument that the phrase “other nonproductive time” as used in section 226.2 was 
too vague, finding the statute “explicitly defines” it as time under the employer’s control not 
directly related to the activity being compensated on a piece-rate basis.  The court further found 
that ambiguous wording and unanswered questions about the future application of a statute do 
not make it unconstitutional on its face.  Instead, statutory language interpretation can be 
resolved by trial and appellate courts on a case-by-case basis.  In their complaint, the employees 
argued that the Labor Code should spell out whether “other nonproductive time” includes such 
activities as “traveling between work sites, attending meetings, doing warm-up calisthenics, 
putting on protective gear, sharpening tools, waiting for additional equipment, or waiting for 
weather to change,” but the appellate court said such detail is not constitutionally required in 
writing statutes. 

What this means:  California employers should continue to take a liberal approach in 
compensating employees for nonproductive time. 

Su v. Stephen S. Wise Temple, 32 Cal.App.5th 1159 (2019) 

The Ministerial Exception Does Not Apply To Teachers Of Both Secular And Religious 
Content 

Holding:  The ministerial exception does not apply to preschool teachers who were employed by 
a Jewish synagogue given that they are not “ministers.” 
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Discussion:  The California Labor Commissioner sued on behalf of preschool teachers employed 
by a Jewish synagogue.  The Commissioner alleged that the employer violated various 
provisions of the Labor Code by failing to provide its preschool teachers with rest breaks, 
uninterrupted meal breaks, and overtime pay.  The trial court granted summary judgment in favor 
of the employer, concluding the Labor Commissioner’s claims were barred by the “ministerial 
exception” – a constitutional doctrine that provides a complete defense to certain employment 
claims brought against religious institutions by or on behalf of persons classified as ministerial 
employees.  The court of appeal overturned the trial court and held that although the employer’s 
preschool curriculum had both secular and religious content and teachers participated in weekly 
religious services, the teachers were not required to have any formal Jewish education, to be 
knowledgeable about Jewish beliefs and practices, or to adhere to the synagogue’s theology.  
Furthermore, the employer did not refer to its teachers as “ministers” or the equivalent, nor did 
the teachers refer to themselves as such. 

What this means:  The ministerial exception does not apply solely based on the fact that an 
employee may be responsible for some religious instruction.  Religious institutions should be 
sure that they are applying all of California’s wage and hour laws to its employees unless it has 
been determined that they are, in fact, ministers and are sufficiently central to the religious 
institution’s mission. 

B. Other California Labor Code Violations 

Goonewardene v. ADP, LLC, 6 Cal.5th 817 (2019) 

Liability Of Payroll Services Provider For Employee Claims Of Wage And Hour Violations 
Suspect 

Holding:  An employee cannot directly sue the payroll service company for wage violations as it 
is not an “employer” under the Labor Code and the employee is not an intended third-party 
beneficiary. 

Discussion:  The court held that the employee had no standing to sue her employer’s payroll 
company for wage violations because she was not an employee of the payroll service company 
nor was she a third-party beneficiary of the payroll services contract between her employer and 
the payroll company. 

In order to succeed on a claim as a third-party beneficiary, the employee had to show that a 
motivating purpose of the contracting parties in entering into the contract was to provide a 
benefit to the third-party.  The court held that the “relevant motivating purpose” of an employer 
contracting with a payroll company “is to provide a benefit to the employer ...”, not to the 
employee, so no third-party standing was contemplated or conferred.  The court also held that 
there was not a sufficient basis, in the absence of privity of contract, to impose a tort duty of care 
on the payroll company and that the employee’s negligence and negligent misrepresentation 
claims were also meritless.  The holding does not resolve the issue of whether or not an employer 
who is sued for wage and hour violations may have a valid cross-claim for indemnity against its 
payroll service provider.   
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What this means:  Contracting out payroll functions does not necessarily mean a payroll 
company will be on the hook for wage violations, unless there is an indemnification agreement in 
place. 

Hernandez v. Pacific Bell Telephone Co., 29 Cal.App.5th 131 (2018)  

Use Of A Company Vehicle Does Not Transform Commute Time Into Working Time 

Holding:  The employer’s provision of a company vehicle to employees to use in traveling from 
their homes to their first customer appointment of the day and home from the last appointment of 
the day did not transform commute time into “hours worked.” 

Discussion:  The employer provided its employees with trucks loaded with equipment necessary 
to install video and internet service.  The employees had the option of taking a company truck 
home after their shifts rather than returning the truck to the employer’s garage each night.  The 
employees alleged that this program rendered the commuting time compensable.  The court 
analyzed the two-part definition of “hours worked” contained in the Industrial Wage 
Commission’s wage orders: “the time during which an employee is subject to the control of an 
employer,” and “all the time the employee is suffered or permitted to work, whether or not 
required to do so” and concluded that taking the company vehicle home did not constitute hours 
worked under either definition.  With respect to the “control test,” the court found that if the 
employees could provide their own transportation, but could also choose to use the employer-
provided vehicle, then the employees were not subject to the employer’s control, even if the 
employees could not engage in personal activities such as dropping children off at school or 
running errands on the way to work.  Because participation was voluntary, the court held that 
commute time was not compensable as “hours worked” under the “control test.”  The court also 
found that commute time was not compensable under the “suffer or permit” test.  The employees 
argued the mere transportation of equipment to the customer’s house constituted work under the 
“suffer or permit” standard, but the court disagreed.  The court pointed out the logical extension 
of the employee’s argument was that any carrying of work tools or equipment, even a briefcase, 
could convert commute time into hours worked.   

What this means:  Employers in California can offer transportation services or vehicles to 
employees for commute purposes without such time constituting hours worked so long as it is 
clear that the employer-provided transportation is optional and voluntary. 

Savea v. YRC, Inc., 34 Cal.App.5th 173 (2019) 

Employer’s Fictitious Business Name And Mailing Address Are Sufficient For Itemized 
Wage Statements 

Holding:  The employer was not required to include its four-digit mail stop code for its mailing 
address on itemized wage statements under Labor Code section 226.  Further, the employer’s 
fictitious business name constituted a proper employer name, where the employer regularly 
transacted its business throughout California under that name. 

Discussion:  The employee sued his employer for failing to provide accurate itemized wage 
statements under Labor Code section 226.  The employee alleged the wage statements did not 
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accurately identify the employer’s name, because it listed the employer’s fictitious business 
name.  The employee also alleged that the wage statement did not accurately identify the 
employer’s address, because it did not include the four-digit mail stop code.  The trial court 
granted employer’s demurrer, and the appellate court affirmed, observing that the employer’s 
fictitious business name listed on the wage statement was the “actual, recorded fictitious business 
name in California at the time it issued wage statements” to the employee and that the employer 
transacted all of its regular business in California under that fictitious business name.  Thus, the 
employer properly listed its “name” on the wage statements.  Next, the court analyzed the 
employer’s compliance with the address component of Section 226.  The court noted that 
subdivision (a)(8) “simply requires the employer to provide its address” and applied a plain 
interpretation of the term “address.”  Thus, the court determined the employer had supplied its 
proper mailing address because the address was substantively accurate and complete in that it 
consisted of a street name, city, state, and five-digit zip code.  Noting that there was no legal 
authority requiring the addition of a four-digit mail stop code to a five-digit zip code, the court 
concluded that the employer fully complied with the address component of section 226. 

What this means:  Employers may list their fictitious business name on employee wage 
statements if the fictitious business name is their actual recorded fictitious business name at the 
time and they transacted business under that name.  Further, it is sufficient for employers to list 
their mailing address street, city, state, and five-digit zip code; the four-digit mail stop code is 
not required. 

Ward v. Tilly’s Inc., 31 Cal.App.5th 1167 (2019) 

Employers Must Pay On-Call Employees Even If They Aren’t Called In 

Holding:  Making employees call in to find out if they have to work their shifts hours before they 
start triggers California’s requirement that employees get reporting time pay. 

Discussion:  California has a wage and hour law that requires employees to be paid “reporting 
time pay” on certain occasions where they are required to report to work but are sent home 
without being given at least half of their scheduled day’s work.  In these circumstances, the 
employee must be paid for half of their usual or scheduled day’s work, but in no event less than 
two hours or more than four hours.  In this case, the court reasoned that if an employee is 
required to be available to work a scheduled shift on two hours’ notice, they cannot reasonably 
schedule other activities for the day, like attending school or working other jobs.  Because of 
these burdens and limitations on employees’ use of their personal time, the court concluded that 
having to call in two hours before a scheduled shift is a form of “reporting” for purposes of 
California’s reporting time pay requirement, and the requirement is not limited to situations 
where an employee “physically” reports to work. 

What this means:  All employers who utilize this type of call-in scheduling practice (a practice 
that typically is limited to retail and service industries) should review and modify their practices 
to ensure compliance with California’s reporting time pay requirement. 
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ZB, N.A. v. Superior Court of San Diego Cty., 8 Cal.5th 175 (2019) 

The Private Attorneys General Act (“PAGA”) Does Not Permit Recovery Of Unpaid 
Wages 

Holding:  Employees may not recover unpaid wages in actions brought under PAGA in any 
forum.  Instead, unpaid wages can only be recovered in actions brought under other Labor Code 
provisions that, unlike PAGA, can be subjected to mandatory employment arbitration 
agreements, including agreements that require employees to waive the right to bring claims on a 
class or collective basis. 

Discussion:  In dispute was whether a portion of the employee’s PAGA claim seeking unpaid 
wages could be compelled to arbitration.  Since 2004, PAGA has allowed employees to act as 
“private attorneys general” by bringing claims in court to recover “civil penalties” for violations 
of California Labor Code provisions on behalf of themselves and on behalf of other “aggrieved 
employees.”  (Previously, these “civil penalties” were recoverable only by labor law enforcement 
agencies.)  Since PAGA took effect, the U.S. Supreme Court has upheld the enforcement of 
arbitration agreements, including agreements between employers and employees, and repeatedly 
held that employment arbitration agreements may include provisions prohibiting employees from 
arbitrating claims on a class or collective basis (effectively requiring employees to arbitrate only 
individual claims).  In 2014, the California Supreme Court ruled that employment arbitration 
agreements cannot prohibit employees from bringing PAGA claims in court on behalf of 
themselves and other “aggrieved employees.”  As a result, even where an employee subject to an 
employment arbitration agreement is barred from bringing claims on a class or collective basis in 
court or in arbitration, the employee may still bring a “PAGA-only” claim in court, forcing the 
employer to litigate claims for alleged violations affecting not only the plaintiff-employee, but 
other “aggrieved employees” as well.  Most of the Labor Code provisions providing for civil 
penalties recoverable under PAGA assess penalty amounts (typically $50 or $100) for each 
aggrieved employee affected by the violation, for each pay period in which a violation occurs.  
But Labor Code section 558, which provides for civil penalties when an employer violates 
provisions of the Labor Code requiring employers to provide meal periods and overtime pay, is 
different.  Section 558 provides for a civil penalty of $50 for each underpaid employee for each 
pay period in which the employee was underpaid for an initial violation, and $100 for each 
underpaid employee for each pay period in which the employee was underpaid for a subsequent 
violation, “in addition to an amount sufficient to recover underpaid wages.”  Different districts of 
the California Court of Appeal reached different conclusions about how to interpret Section 
558’s language, with one district concluding that claims for underpaid wages under Section 558 
are subject to arbitration, and two other districts concluding they are not.  Despite their 
disagreements, however, all three districts agreed that under the language of Section 558, the 
“underpaid wages” sought under Section 558 are part of a “civil penalty” recoverable under 
PAGA.  The California Supreme Court disagreed, confirming that the $50/$100 for each 
underpaid employee for each pay period is a civil penalty recoverable under PAGA, but holding 
that an employee’s lost wages are not part of that civil penalty—and therefore not recoverable 
under PAGA. 

What this means:  Plaintiff-employees cannot recover unpaid wages in PAGA-only cases.  
Although employees may bring claims for unpaid wages under other, non-PAGA Labor Code 
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provisions, those non-PAGA claims are subject to employment arbitration agreements that may 
require employees to arbitrate claims on an individual basis only.  This means employment 
arbitration agreements that include class and collective action waivers now provide more 
protection to employers than they did previously.  Employers that already make use of arbitration 
agreements should consult with counsel about whether their existing agreements are sufficient, 
or should be revised.  Employers that do not have arbitration agreements with their employees 
should consult with counsel about whether to adopt an arbitration program under Section 226. 

C. Employee vs. Independent Contractor 

Garcia v. Border Transportation Group LLC, 28 Cal.App.5th 558 (2018)  

The ABC Test Does Not Apply To Non-Wage Order Claims 

Holding:  (1) The Dynamex ABC test for determining whether an employment relationship exists 
does not apply to non-wage order claims; these claims are governed by Borello.  (2) Under Part 
C of the ABC test, a worker must actually be customarily engaged in an independently 
established trade, occupation, or business, not only capable of being so engaged, to qualify as an 
independent contractor. 

Discussion:  A cab driver leased a cab and obtained a permit from a taxicab company.  After a 
dispute over the leasing fee, the driver alleged the company refused to renew his lease.  The 
driver brought an action against the company asserting wage and hour claims and wrongful 
termination.  The trial court granted summary judgment in favor of the company on the grounds 
that the driver was an independent contractor.  While the case was pending on appeal, the 
California Supreme Court decided Dynamex.   

The court of appeal decided two issues: (1) whether the ABC test adopted in Dynamex applied to 
all employment claims, or just wage order claims; and (2) whether Part C of the Dynamex test 
required that the worker be actually engaged in an independent business or only capable of 
engaging in an independent business. 

Dynamex held that the ABC test applied to employee-independent contractor questions under the 
“suffer or permit to work” definition of “employee,” including wage orders.  The court noted, 
however, that Dynamex did not replace the Borello standard for other claims based on the Labor 
Code that are not governed by wage orders.  The court of appeal held the ABC test does not 
apply to non-wage order claims because the wage order specifically defines “employ” using the 
“suffer or permit to work” language, and wage orders regulate “very basic working conditions 
for covered California employees, thus warranting the broadest definition of employment to 
extend protections to the widest class of workers.”  Accordingly, the court of appeal held that the 
ABC test applied only to the driver’s wage claims, while the Borello test continued to apply to 
the driver’s wrongful termination claims. 

The court next considered whether the driver satisfied Part C of the ABC test.  The company 
argued that the driver was an independent contractor if he were capable of performing 
independent work but the court held that the ABC test under Dynamex required “an existing, not 
potential, showing of independent business operation.” 
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What this means:  The ABC test does not apply to non-wage order claims, such as wrongful 
termination claims.  Furthermore, workers are employees unless they are actually engaged in 
independent business operations. 

Vazquez v. Jan-Pro Franchising International, Inc., 939 F.3d 1045 (9th Cir. 2019) 

The Ninth Circuit Court Of Appeals Certifies A Dynamex Retroactivity Question To The 
California Supreme Court 

Holding:  On rehearing, the Ninth Circuit Court of Appeals certified to the California Supreme 
Court the question of whether its state court decision in Dynamex Operations W. v. Superior 
Court, 4 Cal.5th 903 (2018), holding that a putative employer suffers or permits a putative 
employee to work if it cannot overcome a three-part ABC test for classifying workers as 
independent contractors, applies retroactively. 

Discussion:  Janitors who purchased unit franchises from master franchisors filed a putative class 
action alleging that janitorial cleaning businesses that entered into franchise agreements with 
master franchisors used its multi-leveled franchise model to misclassify them as independent 
contractors, rather than employees, and thereby avoided paying them minimum wage and 
overtime compensation.  The district court entered summary judgment in favor of the employer, 
and the employees appealed.  The Ninth Circuit Court of Appeals initially ruled in July that 
Dynamex applied retroactively, and the employer petitioned for rehearing.  On rehearing, the 
Ninth Circuit Court of Appeals held that it would certify the question to the California Supreme 
Court. 

What this means:  The distinction between independent contractors and employees in California 
has been clarified by the legislature following the passage of A.B. 5 (discussed in the 
accompanying Legislation Update), which codified the Dynamex holding.  Only the question of 
retroactivity remains.  Given that the California Supreme Court issued Dynamex and the 
significant implications of retroactivity for California businesses and workers, the California 
Supreme Court, rather than the Ninth Circuit Court of Appeals, should address the issue. 

D. Other 

Brown v. Ralphs Grocery Co., 28 Cal.App.5th 824 (2018) 

Equitable Tolling Is Unavailable For Private Attorneys General Act’s (“PAGA”) One Year 
Limitations Period 

Holding:  A defective PAGA notice does not toll the one-year limitations period for PAGA 
claims. 

Discussion:  The employee brought a PAGA action against her employer alleging wage and hour 
violations.  In 2009, the employee sent a notice of alleged Labor Code violations to the 
California Labor and Workforce Development Agency (“LWDA”) and filed a complaint alleging 
PAGA claims.  The employee later amended her complaint to include labor code violations not 
specified in her 2009 notice.  The employer moved for judgment on the pleadings, arguing the 
2009 notice was deficient, which the trial court granted with leave to amend the notice and the 
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complaint.  In March 2016, the employee amended her notice and filed a third amended 
complaint.  The employer demurred to the third amended complaint, which was sustained by the 
trial court.  The trial court held that the PAGA claims were barred because the 2009 notice was 
deficient and the 2016 notice and third amended complaint were filed more than five years after 
the expiration of the statute of limitations.  The trial court rejected the employee’s contention that 
equitable tolling saved the PAGA claims. 

On appeal, the employee contended that equitable tolling preserved all of her PAGA claims 
because she filed the 2009 notice and original complaint in good faith and had no reason to 
believe they were deficient, and the parties then litigated for years without objection from the 
employer.  The court of appeal noted that equitable tolling is not applicable where the statute 
“demonstrates the Legislature intended the timely filing of a complaint [with the administrative 
authority] to be a prerequisite to, and to precede, the filing of litigation.”  PAGA’s one-year 
statute of limitations evidenced a desire for quick action on workplace violations.  The court 
reasoned that allowing equitable tolling to preserve PAGA claims where an employee failed to 
file an adequate notice would defeat the entire purpose of PAGA.  If employees could wait years 
before asserting violations of the Labor Code or amending deficient notices, the LWDA could 
not make informed decisions about allocating resources and the employer would be faced with 
responding based on stale evidence.  Furthermore, workplace violations could potentially 
continue for years without being remediated or deterred. 

What this means:  Employers engaged in PAGA litigation can take advantage of defective 
PAGA notices, and their counsel need not point out these flaws immediately. 

Dane-Elect. Corp., USA v. Bodokh, 35 Cal.App.5th 761 (2019) 

Court Clarifies No Fee Shifting For Overlapping Wage And Contract Claims 

Holding:  Unless a trial court finds a wage claim was brought in bad faith, Labor Code section 
218.5 prohibits an award of attorneys’ fees pursuant to contract to a non-employee prevailing 
party if the contract claim overlaps at all with a wage claim. 

Discussion:  Labor Code section 218.5, an attorneys’ fee-shifting statute in actions for 
nonpayment of wages, prohibits a prevailing employer from recovering attorneys’ fees unless the 
trial court finds the employee brought the wage claim in bad faith.  Here, the company loaned its 
CEO $500,000 pursuant to a promissory note, which the CEO failed to repay.  The company 
sued the CEO for breach of contract, and the CEO cross-claimed for unpaid wages.  The 
company prevailed on all of its claims and on the CEO’s counterclaims, and filed a motion for 
attorneys’ fees pursuant to the attorneys’ fee provision in the promissory note.  The trial court 
denied fees incurred solely in defending the wage cross-claims, but awarded the company all 
other attorneys’ fees requested. 

The issue on appeal was the effect of Labor Code section 218.5 on a prevailing party employer’s 
right to recover contract-based attorneys’ fees from an employee.  Specifically, the court 
addressed whether an employer may recover attorneys’ fees incurred in successfully defending a 
wage claim, found not to have been brought in bad faith, when the wage claim was inextricably 
intertwined with a contract claim for which the employer would otherwise be contractually 
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entitled to recover attorneys’ fees.  The court held that unless the trial court finds the wage claim 
was brought in bad faith, Labor Code section 218.5(a) prohibits an award of attorneys’ fees to a 
non-employee prevailing party for successfully defending a wage claim that is inextricably 
intertwined with a claim subject to a contractual prevailing party attorneys’ fees provision.  To 
the extent the wage claim and the contract claim overlap, section 218.5(a)’s prohibition on 
recovering attorneys’ fees controls over the contractual attorneys’ fees provision.  The court held 
that the company could only recover fees incurred solely on the contract claim and which were 
not related in any way to the wage claim. 

What this means:  Employers cannot recover attorneys’ fees pursuant to contract if the contract 
claim overlaps at all with a wage claim. 

Goldstein v. California Unemployment In. Appeals Bd., 34 Cal.App.5th 1006 (2019) 

Disability Benefits Qualify As “Wages” Under Unemployment Insurance Code Section 
1277 

Holding:  Affirming the trial court’s denial of the employee’s petition for writ of mandate to 
reverse the denial of his unemployment claim, because the trial court’s decision was not 
prejudicial.  While the trial court erred in not considering the employee’s disability benefits as 
wages for meeting Section 1277’s wage requirement, the employee did not offer evidence that he 
satisfied Section 1277’s work requirement. 

Discussion:  The employee’s employment ended in March of 2013, and he filed his first claim 
for unemployment insurance benefits which was granted.  The employee stopped receiving 
unemployment benefits in August of 2013 after he successfully applied for disability benefits.  
The employee received disability benefits for the next 13 months until he exhausted his 
maximum benefit amount.  The employee then filed a second claim for unemployment insurance 
benefits which the EDD denied under Unemployment Insurance Code section 1277, because the 
employee wasn’t paid sufficient wages and didn’t perform work during the benefit year of his 
first claim.  The employee appealed on the basis that disability benefits can qualify as “wages” 
under Section 1277, but the EDD’s decision was upheld.  The employee then filed a complaint in 
superior court and petitioned for a writ of mandate to reverse the denial of his second claim.  
This petition was denied and the employee appealed again.  The court of appeal’s inquiry was 
limited to whether the trial court’s denial of the employee’s petition constituted a prejudicial 
abuse of discretion.  The court of appeal determined that the trial court did misapply the law and 
that the employee’s disability benefits could be used to meet the earnings requirement of Section 
1277.  However, the employee failed to challenge the EDD’s finding that the employee did not 
satisfy the work requirement, and the employee did not offer any evidence that he had in fact 
satisfied it.  Thus, the trial court’s error was not prejudicial, and the court of appeal affirmed its 
decision. 

What this means:  An employee’s disability benefits can be used to qualify for unemployment 
benefits made under Section 1277.  However, the employee must also satisfy the work 
requirement to be eligible for benefits. 
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V. ICRAA/FCRA 

Gilberg v. California Check Cashing Stores, LLC, 913 F.3d 1169 (9th Cir. 2019) 

Willful Violations Can Be Committed Unintentionally 

Holding:  The requirement that Fair Credit Reporting Act (“FCRA”) disclosures, and other state 
law disclosures for background checks be “standalone” means that they must be in separate, 
standalone documents completely apart from other onboarding documents. 

Discussion:  Employers who use a third-party to run background checks on applicants or 
employees must comply with the FCRA requirements.  Some states, including California, have 
their own mini-FCRA laws requiring, among other things, that prior to conducting a background 
check, an employer must disclose, in writing, its intention to conduct the background check and 
obtain the applicant’s/employee’s consent to do so.  These laws generally require that the 
disclosure and consent be “clear and conspicuous” and be set forth in a “standalone” document 
without any “extraneous” information.   

The form was standalone and declared that these state-specific disclosures and authorizations 
applied to applicants and employees of those states only.  However, the court held that the 
employer’s disclosure and consent form violated the FCRA’s requirement that it be a standalone 
document because the form included FCRA disclosures, as well as disclosures and authorizations 
from several other states.     

The Ninth Circuit Court of Appeals held that the additional disclosures made the form not 
“clear” enough to comply with the FCRA. 

What this means:  As best practices, an employer should provide FCRA disclosures and 
Investigative Consumer Reporting Agencies Act (“ICRAA”) disclosures in separate, standalone 
documents – completely apart from all other onboarding documents. 
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B. Other 

Bacilio v. City of Los Angeles, 28 Cal.App.5th 717 (2018) 

Tolling Of The Public Safety Officers Procedural Bill Of Rights Act’s (“POBRA”) One 
Year Limitations Period Continues Until The Formal Conclusion Of Any Criminal 
Investigation 

Holding:  Tolling of the one year limitations period for public agencies to investigate misconduct 
by public safety officers for criminal investigations ends only upon formal conclusion of a 
criminal investigation. 

Discussion:  In 2011, a woman filed a report alleging misconduct by Los Angeles Police 
Department police officers (“LAPD”).  The LAPD’s internal affairs division immediately began 
to investigate the claim of misconduct and referred the results of the investigation to the District 
Attorney’s office in June 2013.  In August 2013, the District Attorney (“DA”) interviewed the 
alleged victim and immediately after the interview told the Internal Affairs investigator that the 
DA was not going to file charges against the officers.  On October 3, 2013, the DA’s office sent 
the Internal Affairs division a “charge evaluation worksheet” that officially declined to file 
charges against the officers.  The LAPD served a notice that it was seeking an official reprimand 
on one of the officers in September 2014. 

The officer contended that the notice was untimely because it was more than a year after the 
DA’s statements following the interview that she was not going to charge the officers.  The 
officer contended that the statement ended the criminal investigation tolling period under 
POBRA.  The court held that the criminal investigation tolling period did not end until the DA 
formally concluded its investigation on October 3, 2013.  The court reached this conclusion for 
three reasons.  First, using the formal conclusion best balanced the officer’s right to a speedy 
investigation with the prosecutor’s right to conduct a fulsome investigation.  Second, using the 
formal conclusion was the most workable standard, given that criminal investigations often 
involve interim decisions and periods of dormancy.  Third, using the formal conclusion was 
consistent with other cases interpreting POBRA. 

What this means:  POBRA’s one year limitations period is tolled until the formal conclusion of 
any criminal investigation. 

Cal Fire Local 2881 v. California Public Employees’ Retirement System, 6 Cal.5th 965 (2019) 

The California Supreme Court Upholds The “California Rule” On Public Employee 
Pension Benefits 

Holding:  The California Constitution does not protect a public employee’s right to purchase 
additional retirement service credits to add to their pensions. 

Discussion:  In 2012, the California Legislature enacted the California Public Employees’ 
Pension Reform Act of 2013 (“PEPRA”), substantially revising the laws governing public 
employee pensions.  One of the changes made by PEPRA was the elimination of a perk allowing 
public employees to buy up to five years of additional retirement service (“ARS”) credit that 
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would increase their pensions as if they worked that time.  (ARS credit also came to be referred 
to as “air time” because no work was performed to obtain it.)   

A labor union sued to reinstate air time for employees hired before 2013 when PEPRA took 
effect, arguing that the right to purchase air time was a vested benefit protected by the California 
Constitution.  There were two issues for the Court to decide.  The first, whether the opportunity 
to purchase ARS credit was a “vested right” – that is, a right protected by the constitutional 
contract clause.  The second, which arose only if the Court concluded that the opportunity to 
purchase ARS credit is entitled to constitutional protection, is whether the Legislature’s 
elimination of that benefit in PEPRA constituted an unconstitutional impairment of public 
employees’ vested rights.  As to the first issue, the Court concluded that the opportunity to 
purchase ARS credit was not a right protected by the contract clause.  The Court held that there 
was no indication in the statute conferring the opportunity to purchase ARS credit that the 
Legislature intended to create contractual rights.  Additionally, unlike core pension rights, the 
opportunity to purchase ARS credit was not granted to public employees as deferred 
compensation for their work, since no work was actually performed to earn this benefit.  In the 
absence of constitutional protection, the opportunity to purchase ARS credit can be altered or 
eliminated at the discretion of the Legislature.  Accordingly, the Court had no occasion to 
address the second issue and had no reason to make a decision about the continued viability of 
the so-called “California Rule.”  The California Rule is a long standing legal doctrine that public 
employee pension benefits are protected by the California Constitution, and thus cannot be 
diminished, unless replaced with similar benefits. 

What this means:  Public employees cannot purchase air time.  However, employees and unions 
will continue to argue that any benefit related to retirement is vested and cannot be reduced.  
Therefore, public agencies must continue to carefully consider the ramifications of making 
changes to any retirement-related benefit for their employees. 

DiRaffael v. California Army National Guard, 35 Cal.App.5th 692 (2019) 

California Law Incorporates Certain Federal Regulations Regarding Service Members 

Holding:  The California Army National Guard (“CAARNG”) may rely on federal regulations 
when determining whether to retain or separate National Guard members after 20 years of 
service. 

Discussion:  CAARNG ordered an employee separated pursuant to federal regulations governing 
selective retention of National Guard officers after 20 years of service.  The employee contended 
the United States Constitution reserved to the states the right to appoint and terminate the 
appointments of state National Guard officers, and therefore CAARNG could not rely on federal 
regulations to separate him.  The trial court found that state law incorporated the applicable 
federal regulations via provisions of the California Military and Veterans Code, and thus 
CAARNG properly could invoke them to separate the employee.  The appellate court affirmed 
the judgment. 

The appellate court first held that the Feres doctrine (which precludes various types of claims by 
service members against the military) did not preclude judicial review of the employee’s 
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separation because the employee was challenging the constitutionality of the action.  The court 
then held that CAARNG properly relied on federal regulations because the California legislature 
could incorporate those regulations into state law, and in fact did so. 

What this means:  The California Military and Veterans Code incorporates federal law regarding 
the appointment of National Guards. 

Superior Court v. Public Employment Relations Bd., 30 Cal.App.5th 158 (2018) 

State Court Employees Were Properly Barred From Wearing Union Regalia 

Holding:  The superior court’s interest in ensuring the appearance of impartiality justified a 
personnel rule barring courthouse employees from wearing union regalia in the courthouse. 

Discussion:  In 2009, the Superior Court of Fresno County adopted new personnel rules for 
courthouse employees.  The rules at issue prohibit court employees from: (1) wearing clothing or 
adornments with writings or images; (2) soliciting during working hours for any purpose without 
prior court approval; (3) distributing literature during nonworking time in working areas; and (4) 
displaying writings or images not published by the court in work areas visible to the public.  The 
employees subject to the personnel rules included office assistants, judicial assistants, account 
clerks, court reporters, and marriage and family counselors. 

The union representing the courthouse employees filed an unfair practice charge alleging the 
personnel rules violated the Trial Court Act.  The Public Employment Relations Board (“PERB”) 
issued a decision in February 2017, concluding the rules prohibiting employees from wearing 
certain clothing anywhere in the courthouse and from displaying images that are not published 
by the Court in work areas visible to the public as overly broad and interfered with rights 
protected by the Trial Court Act.  PERB also ruled the restriction on solicitation during work 
hours and the ban on distributing literature in working areas were ambiguous and overly broad. 
PERB upheld its own authority and ordered the court to rescind the personnel rules.  The 
Superior Court of Fresno County filed a petition for writ of review. 

The court of appeal affirmed PERB’s decision invalidating the rule prohibiting the distribution of 
literature on the grounds that “working areas” is ambiguous, but otherwise set aside PERB’s 
remaining conclusions.  As a matter of first impression, the appellate court found that a trial 
court has a substantial interest in regulating its workforce to ensure the judicial process appears 
impartial to all appearing before it, and that this interest constitutes “special circumstances” 
sufficient to justify a restriction on wearing union regalia.   

What this means:  Under federal and state law, employees have the right to wear union regalia in 
the workplace, subject to an exception where special circumstances justify a prohibition.  
Generally, the employer has the burden of establishing that its policy or rule is justified by 
special circumstances.  When crafting personnel rules, employers should recognize the existence 
of special circumstances depends on how employees interact with the public, the purpose of the 
space where that interaction occurs, and other factors unique to the particular industry at issue. 
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VI. CIVIL PROCEDURE/GENERAL LITIGATION ISSUES 

A. Settlement Agreements 

Byrd v. State Personnel Bd., 36 Cal.App.5th 899 (2019) 

The California Public Employees’ Retirement System (“CalPERS”) Cannot Process Public 
Employees’ Reinstatements To Different Job Classifications 

Holding:  CalPERS shall reinstate an involuntarily terminated employee to his or her same 
classification, or one bearing a nexus to the underlying dispute as a result of an administrative or 
judicial proceeding.  

Discussion:  A dismissed employee and employer entered into a settlement agreement directing 
that the employee be reinstated to a classification with a significantly higher salary, which she 
had never held, during the period that the employer, with the employee’s assistance, would apply 
for medical retirement benefits.  As required under the settlement agreement, the employer 
completed a CalPERS Reinstatement From Service Requirements Application to assist the 
employee in requesting reinstatement from CalPERS.  However, upon receiving the application, 
CalPERS maintained it was unable to process her reinstatement because Government Code 
section 21198 only authorizes an employee’s reinstatement to a job classification he or she 
previously held prior to termination.  The court found that the plain meaning of the statute, 
specifically the definition of “reinstate,” requires a return to one’s former position of 
employment, including the same title and pay rate.  However, the court recognized that there 
may be instances where an employee is “reinstated” under Section 21198 to a different 
classification with a higher salary so long as the new classification has some connection to the 
underlying dispute (e.g., an individual reinstated to a higher classification following a proceeding 
regarding an alleged failure to promote). 

What this means:  When negotiating settlement agreements with involuntarily terminated public 
employees, be cautious of any settlement terms that call for the employee’s “reinstatement” to a 
different job classification – CalPERS may not be able to comply with such terms. 

B. Equitable Relief 

Barber v. State Personnel Bd., 35 Cal.App.5th 500 (2019) 

Public Employee Back Pay Does Not Include Tax Relief 

Holding:  Public sector employees who receive back pay in connection with reinstatement are 
not entitled to additional compensation to cover their increased tax liability resulting from a lump 
sum payment. 

Discussion:  The employee worked as a parole agent for the California Department of 
Corrections and Rehabilitation and was terminated for assaulting a youth correction counselor 
and lying about the attack during an internal affairs investigation.  The employee appealed his 
dismissal to the State Personnel Board, which affirmed the termination, but the appellate court 
reversed.  The State Personnel Board subsequently reinstated the employee and awarded him six 
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years of back pay.  In this appeal, the employee contended he should receive additional 
compensation to compensate him for the increased tax liability resulting from receiving a lump-
sum payment as opposed to a salary spread over six years.  The court held that Government Code 
section 19584, governing back pay, did not permit compensation for increased tax liability as 
“salary” and also did not permit such compensation as a form of equitable relief. 

What this means:  Public sector employees cannot recover compensation for increased tax 
liability resulting from a lump sum back pay award. 

C. 998 Offer to Compromise 

Heimlich v. Shivji, 7 Cal.5th 350 (2019) 

Code Of Civil Procedure Section 998 (“998”) Cost Issues In Arbitrations Should Be 
Resolved By The Arbitrator 

Holding:  Arbitrators may consider requests for costs pursuant to 998 offers made after a final 
award. 

Discussion:  The court of appeal held that the trial court should have awarded costs because the 
arbitrator “refus[ed] ... to hear evidence material to the controversy.”  The California Supreme 
Court reversed, holding that the client properly sought costs pursuant to the 998 offer in the 
arbitration and was permitted to raise the 998 offer after the final award.  The California 
Supreme Court further held that the arbitrator retained jurisdiction to determine ancillary issues 
even after issuing his final award: “when a putatively final arbitration award omits resolution of 
an issue necessary to decide the parties’ controversy, the arbitrator retains power to amend the 
award to address the undecided issue.” 

The Court noted that the trial court lacked the power to vacate or modify the arbitrator order 
denying costs.  Although the arbitrator erroneously concluded he lacked jurisdiction to award 
costs after his final award, “ordinary errors in ruling on costs are not subject to correction, nor do 
they serve as a basis for vacating an award.”  Nor did this case fall within the “refusal to consider 
material evidence” exception, which is limited to egregious denials of a party to present critical 
evidence that render the entire arbitration unfair. 

What this means:  Although of limited usefulness to employers, parties must seek costs pursuant 
to rejected 998 offers in arbitration and not in state court in connection with a motion to confirm 
an arbitration award. 

Huerta v. Kava Holdings, Inc., 29 Cal.App.5th 74 (2018)  

Prevailing Employers Are Not Entitled To Recover Fees Or Costs Under Code Of Civil 
Procedure Section 998 (“998”) Unless An Employee’s Claim Is Deemed Frivolous 

Holding:  The employer’s 998 offer did not apply to a non-frivolous Fair Employment and 
Housing Act (“FEHA”) action, thus the prevailing employer was not entitled to costs or expert 
witness fees. 
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Discussion:  The employee brought FEHA claims against his employer alleging discrimination, 
retaliation, and harassment on the basis of the employee’s race.  The trial court granted nonsuit 
on the retaliation claim, and the jury returned a verdict in favor of the employer for the remaining 
claims.  The employer had made a 998 offer which the employee rejected.  On this basis, the 
employer sought to recover its attorneys’ fees, expert fees and costs.  The trial court found the 
employee’s action was not frivolous and denied the employer’s motion for attorneys’ fees, but 
did award the employer $50,000 in costs and witness fees based on the employee’s rejection of 
the 998 offer.  The appellate court held that Government Code section 12965(b), which controls 
cost awards in FEHA actions, is an “express exception” to Code of Civil Procedure section 1032 
and section 998.  California has adopted an asymmetrical standard which only allows a 
prevailing employer to recover its fees and costs if the employee’s claim is frivolous, 
unreasonable or groundless.  The appellate court held that the employer was not entitled to 
recover costs because the trial court found the employee’s action was not frivolous.  The cost 
award was reversed. 

What this means:  In FEHA cases, a prevailing defendant is not entitled to awards of costs or 
fees pursuant to Code of Civil Procedure section 998 unless the trial court deems the action to be 
frivolous, unreasonable, or groundless. 

Martinez v. Eatlite One, Inc., 27 Cal.App.5th 1181 (2018) 

A Code Of Civil Procedure Section 998 Offer That Is Silent Regarding Costs And Fees 
Necessarily Includes The Value Of Pre-Offer Costs And Fees 

Holding:  Where a 998 offer is silent regarding costs and fees, the court must include the value of 
pre-offer costs and fees in the amount of the 998 offer to determine whether employee’s result is 
more favorable. 

Discussion:  The employer made a 998 offer for $12,001, which the employee rejected.  The 998 
offer was silent as to costs and fees.  The employee recovered $11,490 in damages after a jury 
trial.  The trial court compared the total of damages plus the employee’s pre-998 offer costs and 
fees to the amount of the 998 offer and concluded that the employee’s result was more favorable 
than the 998 offer.  On appeal, the employer argued that the employee’s pre-998 offer costs and 
fees must be excluded from this analysis because the 998 offer was silent as to costs and fees.  
The court of appeal rejected this reasoning, but reached the same result.  The court of appeal held 
that where a 998 offer is silent as to costs and fees, the value of the 998 offer includes those costs 
and fees.  Therefore, to determine whether the employee’s result was more favorable, the trial 
court should have used as a value of the 988 offer both the face value of $12,001 and the 
employee’s pre-offer costs and fees. 

What this means:  A 998 offer that is silent as to costs and fees will include both the face value 
of the 998 offer and the employee’s pre-offer costs and fees. 

Scott v. City of San Diego, 38 Cal.App.5th 228 (2019) 

A 2019 Amendment Of The Fair Employment and Housing Act’s (“FEHA”) Cost Provision 
Clarified, Rather Than Changed, Existing Law 
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Holding:  The 2019 amendment to the FEHA cost provision that states, “notwithstanding section 
998 of the Code of Civil Procedure,” a prevailing defendant may not recover attorneys’ fees and 
costs against a plaintiff asserting a non-frivolous FEHA claim, was intended to “clarify,” rather 
than change, existing law.  Therefore, it may be applied to transactions that predate the 
amendment. 

Discussion:  An employee sued his employer for race discrimination, harassment, and retaliation 
in violation of the FEHA.  During the litigation, the employee rejected his employer’s Code of 
Civil Procedure section 998 offer of $7,000 and proceeded to trial  The employer prevailed at 
trial and the trial court awarded the employer approximately $52,000 in costs incurred after it 
served its 998 offer, even though the court found the employee’s FEHA claims were not 
frivolous.  The employee challenged the cost award and, in 2019, while the appeal was pending, 
the Legislature amended the FEHA’s cost provision to specifically state that “notwithstanding 
Section 998 of the Code of Civil Procedure, a prevailing defendant shall not be awarded fees and 
costs unless the court finds the action was frivolous, unreasonable, or groundless when brought, 
or the plaintiff continued to litigate after it clearly became so.”  The court of appeal held this 
amendment “clarified” rather than “changed,” existing law, and therefore, the amended FEHA 
cost provision, rather than the version in effect when the trial court awarded costs, applied.  The 
court of appeal reversed the trial court’s order awarding costs to the employer. 

What this means:  In FEHA cases, an employer must establish that an employee’s FEHA claims 
were frivolous in order to be awarded costs after prevailing at trial. 

D. Anti-SLAPP Suit 

Wilson v. Cable News Network, Inc., 7 Cal.5th 871 (2019) 

A News Organization Prevails On Its Anti-SLAPP Motion Based On Its Decision To 
Terminate An Employee For Plagiarism 

Holding:  (1) An employer cannot bring an anti-SLAPP motion to dismiss claims for 
discrimination and retaliation based on an employee/producer’s adverse employment actions; 
however, an employer can bring an anti-SLAPP motion based on its decision to terminate the 
employee for plagiarism; (2) the employee’s defamation claim, based on its private discussions 
surrounding the non-public figure, employee’s termination, is not subject to an anti-SLAPP 
motion. 

Discussion:  In 2014, the employer fired the employee, a field producer, for allegedly 
plagiarizing portions of a CNN article.  The employee brought claims for age/race discrimination 
and retaliation under the Fair Employment and Housing Act, wrongful termination, and 
defamation.  The employer filed an anti-SLAPP motion, which the trial court granted, 
concluding the employer demonstrated that its decision to fire the employee was part of its free 
speech right to determine who delivers the news.  The employee appealed.   

Ultimately, the California Supreme Court held that discrimination and retaliation claims can be 
subject to an anti-SLAPP motion if the employer can show that the alleged adverse actions were 
made in furtherance of its speech or petitioning rights.  More particularly, the court found that 
the employer’s decision to terminate the employee for plagiarism was conduct “in furtherance 
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of” the organization’s speech rights because disciplining an employee for violating established 
ethical standards furthers a news organization’s exercise of editorial control to ensure the 
organization’s reputation.  The court also held that the employee’s defamation claim was not 
subject to an anti-SLAPP motion in the circumstances, particularly because the employee was 
not a public figure; and the discussions surrounding his termination were private and therefore 
did not contribute to public discussion on journalistic ethics. 

What this means:  For companies inherently related to free press, free speech, or other 
constitutionally protected rights, personnel decisions related to those who speak on behalf of the 
company may be protected by the anti-SLAPP statute.  

E. Other 

Bennett v. Rancho California Water Dist., 35 Cal.App.5th 908 (2019)  

No Collateral Estoppel When A Prior Proceeding Involved A Lesser Burden Or Proof Of 
Burden Bore By A Different Party 

Holding:  A party is not collaterally estopped from litigating an issue when a prior proceeding 
imposed a different burden of proof or a different party bore the burden of proof. 

Discussion:  The worker entered into a “Professional Services Agreement” with the defendant 
water district wherein the worker was “to fulfill the IT Help Desk Services position.”  The water 
district classified the worker as an independent contractor.  The water district later terminated the 
worker’s independent contractor agreement.  The worker applied for unemployment benefits 
with the California Employment Development Department (“EDD”) and retirement benefits with 
the California Public Employees’ Retirement System (“CalPERS”).  The EDD concluded the 
worker was not an employee and CalPERS reached the opposite conclusion, finding that the 
worker was an employee.  The water district appealed the CalPERS’ decision, and the 
administrative law judge affirmed, finding that the worker was an employee. 

The worker then sued the water district for whistleblower retaliation in violation of Labor Code 
section 1102.5(b).  The trial court held the doctrine of collateral estoppel applied and determined 
that the worker was an employee.  The court of appeal reversed, noting that a party is not 
collaterally estopped from litigating an issue when, in a prior proceeding, a different burden of 
proof applied or a different party bore the burden of proof.  In the CalPERS proceeding, the 
water district had the burden of proving the worker was not an employee.  To prevail on a 
section 1102.5(b) claim, the worker had to prove he was an employee.  The court of appeal 
therefore held that collateral estoppel did not apply and the water district was free to contest the 
worker’s employment status. 

What this means:  Employers may avoid the doctrine of collateral estoppel when prior 
proceedings involved different burdens of proof than that in the current litigation. 
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Ryze Claim Solutions, LLC v. Superior Court, 33 Cal.App.5th 1066 (2019) 

Employers Can Enforce Out-Of-State Forum Selection Clauses Agreed On Before January 
1, 2017 

Holding:  Forum selection clauses to litigate employment claims outside of California entered on 
or before January 1, 2017 may be enforceable if employees voluntarily agreed to submit to non-
California jurisdiction for legal disputes arising from their employment. 

Discussion:  In 2014, an Indiana-based employer hired an employee to work from the employer’s 
California location.  Upon hiring, the employee entered into a written employment agreement 
containing a forum selection clause that expressly stated: (1) the employer’s desire and need to 
defend any employment litigation claims in Indiana; and (2) the parties’ agreement to litigate any 
employment claims exclusively in state and/or federal courts situated in Indiana.  The 
employment agreement added that the contract’s term would last one year and, thereafter, would 
be automatically extended by one year.   

In March 2017, the employer terminated the employee.  The employee sued the employer in 
California, alleging primarily Fair Employment and Housing Act claims.  The employer filed a 
motion to dismiss based on improper forum grounds.  The trial court rejected the motion on the 
ground that the employment agreement controverted public policy favoring litigation in 
California.  The appellate court reversed and granted the employer writ relief from the trial 
court’s order denying the motion to dismiss.  The appellate court explained that California public 
policy was readily satisfied where resident plaintiffs freely and voluntarily negotiate away their 
rights to litigate in California courts.  Thus, forum selection clauses are valid and may be 
enforced in the court’s discretion and absent a showing that the enforcement of the clause would 
be unreasonable.  The appellate court noted that Labor Code section 925 establishes a policy 
prohibiting employers from requiring California employees to agree to litigate in a different 
forum as a prerequisite to employment.  However, this provision is applicable only to agreements 
entered into, modified, or extended on or after January 1, 2017.   

What this means:  Employers not based in California may seek to enforce forum selection 
clauses in effect on or before January 1, 2017 (so long as they were entered freely and 
voluntarily); however, forum selection clauses entered after January 1, 2017 are potentially 
invalid. 

  



26 
Workplace Law Update 2020 

© 2020 Paul, Plevin, Sullivan & Connaughton LLP 

VII. ARBITRATION 

Bravo v. RADC Enterprises, Inc., 33 Cal.App.5th 920 (2019) 

Choice-Of-Law Provisions Do Not Negate The Parties’ Intent To Arbitrate 

Holding:  A choice-of-law provision in an arbitration agreement does not preclude the purpose of 
the agreement to arbitrate any and all disputes arising from the employment relationship. 

Discussion:  An employee signed a two-page arbitration agreement covering “all disputes” 
arising from the employment relationship.  On the second page, the agreement added a one-
sentence choice-of-law provision: “This Agreement shall be governed by and shall be interpreted 
in accordance with the laws of the State of California.”  After the employee was terminated, he 
sued on an individual basis, as well as on representative claims under the Private Attorneys 
General Act (“PAGA”).  The employer moved to stay the employee’s PAGA claims and to 
compel arbitration on his individual claims.  The trial court severed and stayed the PAGA claims 
but compelled arbitration for only three of the employee’s nine individual claims; the wage 
claims were not sent to arbitration.  The trial court reasoned that, while the Federal Arbitration 
Act (“FAA”) did apply, the choice-of-law sentence meant the parties wanted California law to 
govern their relationship; specifically, Labor Code section 229 applied, which requires courts to 
disregard private agreements to arbitrate.  On appeal, the court held that the choice-of-law clause 
did not remove the wage claims from arbitration.  The text of the agreement was clear that 
parties would arbitrate “any and all disputes” arising from the employee’s employment, 
including any claims brought by the employee related to wages.  It was incorrect to interpret the 
choice-of-law provision to negate the purpose of the two-page agreement because applying 
California law would contradict the parties’ intent to arbitrate “any and all disputes,” including 
claims related to wages. 

What this means:  A California choice-of-law provision will not negate the parties’ clear intent to 
arbitrate claims.  Employers should ensure that the intent to arbitrate all claims arising from an 
employee’s employment, except those prohibited by law, is made clear in the arbitration 
agreement. 

Diaz v. Sohnen Enterprises, 34 Cal.App.5th 126 (2019) 

Without Substantive Unconscionability, Offering An Arbitration Agreement As A 
Condition Of Employment Is Not Enough To Deny A Petition To Compel Arbitration 

Holding:  An employee’s act in maintaining her employment status may establish consent to an 
employer’s dispute resolution policy if the employer clearly notifies the employee that such acts 
will constitute consent.  Additionally, an employee’s failure to identify specific agreements they 
allege to be substantively unconscionable may amount to a waiver of such argument. 

Discussion:  The employer held a company meeting to announce its adoption of a new dispute 
resolution policy requiring the arbitration of all employment claims.  At the meeting, the 
employer explained its agreement in English and Spanish and disclosed that continued 
employment by an employee who refused to sign the agreement would constitute acceptance of 
the arbitration agreement.  The employees received a copy of the agreement to review at home.  
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Two weeks later, one employee indicated that she did not want to sign the agreement, and the 
employer advised her again in English and Spanish that continuing to work constituted 
acceptance of the agreement.  Shortly thereafter, the employee’s lawyer sent the employer a 
letter rejecting the arbitration agreement while also indicating the employee’s intent to continue 
her employment.  On the same day, the employee filed an employment discrimination complaint 
against the employer.  The employer filed a petition to compel arbitration after the employee 
failed to reply to the employer’s demand for arbitration.  The trial court denied the petition on the 
grounds that the arbitration agreement was an adhesion contract offered on a take-it-or-leave-it 
basis, but the court did not address whether the agreement was substantively unconscionable.  
The court of appeal reversed the trial court’s ruling and held that the employee consented to the 
arbitration agreement by continuing her employment after receiving notice that the arbitration 
was a condition of continued employment.  Further, the employee failed to demonstrate that the 
agreement was substantively unconscionable or to identify any terms in the agreement which she 
believed were unconscionable.  The trial court’s finding that the agreement was adhesive was 
insufficient on its own.  Thus, the order denying the petition to compel arbitration was reversed. 

What this means:  Unless an arbitration agreement is substantively unconscionable, an employer 
may offer it on a take-it-or-leave-it basis as a condition of employment.  However, new 
legislation passed after this case (A.B. 51 - discussed in the accompanying Legislation Update) 
seeks to prevent this practice for agreements to arbitrate Fair Employment and Housing Act or 
Labor Code claims. 

Lamps Plus, Inc. v. Varela, 139 S.Ct. 1407 (2019) 

Courts Cannot Compel Class-Wide Arbitration Where The Arbitration Agreement Is 
Ambiguous On Availability Of Class Arbitration 

Holding:  Courts may not infer from an ambiguous arbitration agreement that parties consented 
to arbitrate on a class-wide basis. 

Discussion:  A hacker impersonating a company official tricked an employee into disclosing tax 
information for 1,200 other employees.  Soon after, a fraudulent tax return was filed for the 
employee, alerting him to the data breach.  The employee filed an action on behalf of a putative 
class of employees whose tax information had been compromised.  The employer sought to 
compel arbitration on an individual basis, rather than a class-wide basis.  The district court 
granted its motion but rejected the request for individual arbitration, and instead authorized class-
wide arbitration.  The subject arbitration agreement was ambiguous as to class arbitration, but the 
district court construed the agreement against the employer, as the drafter, and authorized class 
arbitration.  The Ninth Circuit Court of Appeals affirmed.  The U.S. Supreme Court reversed this 
decision, relying heavily on Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 
(2010), which held that a party may not be compelled under the Federal Arbitration Act (“FAA”) 
to submit to arbitration on a class-wide basis when an agreement is silent on the availability of 
such arbitration.  The U.S. Supreme Court extended the Stolt-Nielsen standard to instances where 
the arbitration agreement is not silent but ambiguous about the availability of class arbitration.  
In such cases, a party cannot be compelled to class arbitration because ambiguity does not 
provide a sufficient basis to establish that the parties to an arbitration agreement agreed to class 
arbitration. 
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What this means:  Under the FAA, parties cannot be compelled to arbitration on a class-wide 
basis unless the parties unambiguously agree to class arbitration.  Thus, employers can still use 
the strategy of compelling a class representative to individual arbitration in an attempt to dismiss 
a putative class action as long as the arbitration agreement does not unambiguously provide for 
class arbitration. 

Melendez v. San Francisco Baseball Associates, LLC, 7 Cal.5th 1 (2019) 

Section 301 Of The Labor Management Relations Act (“LMRA”) Preempts Claims Arising 
From Or Which Require Interpretation Of Collective Bargaining Agreements (“CBA”)  

Holding:  Section 301 of the LMRA did not preempt employees’ claims for failure to pay wages 
upon discharge under Labor Code section 201 because the claims arose under independent state 
law and did not require interpretation of the parties’ CBA. 

Discussion:  Employees, security guards for the San Francisco Giants, filed a class action 
asserting claims for unpaid wages upon discharge pursuant to Labor Code section 201.  The 
employees asserted they were “discharged” at the conclusion of each event or series of baseball 
games and that the employer failed to pay their wages at the time of each discharge.  The 
employer asserted that the employees were not discharged but were year-round employees until 
they resigned or were terminated for cause pursuant to the CBA.  Thus, the employer claimed it 
was permitted to pay the employees’ wages semimonthly in accordance with Labor Code section 
204.  The employer moved to compel arbitration, arguing that the action was preempted by 
Section 301 of the LMRA.  A claim may be preempted under Section 301 if the claim arises 
from the CBA, or the claim arises from state law but requires the court to interpret a disputed 
provision of the CBA to determine if the state claim has merit.  Mere reference to a CBA without 
interpretation is not enough for preemption.  Here, the trial court denied the employer’s motion 
to compel arbitration on the grounds that the employees’ claims were not preempted by Section 
301 because the action arose from an independent state law (Labor Code section 201) and did not 
require interpretation of the CBA.  The California Supreme Court upheld the trial court’s ruling. 

What this means:  LMRA Section 301 will not preempt claims arising under the California Labor 
Code unless the parties’ CBA requires interpretation to determine the merits of such claims. 

New Prime Inc. v. Oliveira, 139 S.Ct. 532 (2019) 

The U.S. Supreme Court Rules That Courts Lack Authority To Order Arbitration For 
Workers Exempt From The Federal Arbitration Act (“FAA”) 

Holding:  A trucking company cannot compel arbitration in a class action alleging it failed to pay 
independent contractor truck-driver apprentices the proper minimum wage.  Transportation 
workers engaged in interstate commerce, including those classified as independent contractors, 
are exempt from the FAA. 

Discussion:  The U.S. Supreme Court determined that an exemption in the FAA for interstate 
transportation workers applies to all such workers whether they are classified as employees or 
independent contractors.  Section 1 of the FAA exempts from arbitration “contracts of 
employment of seamen, railroad employees, or any other class of workers engaged in foreign or 
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interstate commerce.”  The U.S. Supreme Court weighed two questions: (1) whether a dispute 
over the applicability of the Section 1 exemption must be resolved by an arbitrator based on a 
valid delegation clause or by a court; and (2) whether the Section 1 exemption covers 
independent contractor agreements.  On the first question, the Court explained that while a 
court’s authority under the FAA to compel arbitration may be considerable, the authority is not 
unconditional.  Further, that authority does not extend to all private contracts, no matter how 
emphatically the parties may have expressed a preference for arbitration.  In tackling the second 
question, the U.S. Supreme Court dove into the meaning of the term “contracts of employment” 
and what Congress meant to have that term included when it enacted the FAA in 1925.  “At that 
time, a ‘contract of employment’ usually meant nothing more than an agreement to perform 
work,” Justice Gorsuch explained.  “As a result, most people then would have understood 
Section 1 to exclude not only agreements between employers and employees but also agreements 
that require independent contractors to perform work.”  Notably, the court stated Congress’ use 
of the term “workers” in Section 1 and not “employees” or “servants” suggested that it was 
meant to be interpreted broadly. 

What this means:  Employers that employ transportation workers engaged in interstate commerce 
are not able to take advantage of the FAA case law permitting arbitration agreements that contain 
class action bans, even for an action brought by those classified as independent contractors. 

Nunez v. Nevell Group, Inc., 35 Cal.App.5th 838 (2019) 

Arbitration May Be Waived By Delay And Participation In Litigation 

Holding:  Behavior that is inconsistent with an intent to compel arbitration will result in waiver 
of a contractual right to arbitration. 

Discussion:  An employer filed a motion to compel arbitration of the claims filed against it by a 
former employee.  The employer and the union to which the employee belonged were parties to a 
collective bargaining agreement (“CBA”) that provided for arbitration of alleged violations of 
the relevant wage order.  After several years of litigation, the employer filed a motion to compel 
arbitration.  The trial court denied the motion based on the employer’s waiver of its right to 
compel arbitration, the employer’s delay in filing its motion, and the prejudice the employee 
would suffer if the motion were to be granted.  The appellate court affirmed.   The employer 
explicitly waived any right to compel arbitration by advising the trial court in writing that it 
would not file a motion to compel.  The employer also impliedly waived arbitration by 
permitting two court-ordered deadlines, by which it was to have filed a motion to compel, to 
pass, and by engaging in significant discovery and other litigation activities inconsistent with the 
right to arbitration.  The employer argued that it could not have filed a motion to compel 
arbitration before the court of appeal issued its opinion in Cortez v. Doty Bros. Equipment Co., 
15 Cal.App.5th (2017).  The appellate court rejected that argument because Cortez did not reflect 
a change in the law.  The employee would suffer prejudice if the employer’s motion to compel 
arbitration were granted at this point because the employer’s delay in seeking to compel 
arbitration unnecessarily extended the time the case was pending and caused the employee to 
expend resources on litigation activities inconsistent with arbitration, such as class-based 
discovery, the preparation of a demand package based on a class action, and preparing and 
serving notice to the putative class members.  The employer delayed the filing of its motion to 
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compel arbitration for more than three years after the complaint was filed and more than eight 
months after the Cortez case was filed. 

What this means:  Employers must bring motions to compel arbitration on a prompt basis or risk 
having waived arbitration, even when relying on subsequent case law. 

OTO, L.L.C. v. Kho, 8 Cal.5th 111 (2019) 

The California Supreme Court Invalidates An Agreement To Arbitrate Wage Disputes 

Holding:  Arbitration agreements may be invalidated for procedural unconscionability. 

Discussion:  The California Supreme Court held that the arbitration agreement at issue was 
unenforceable because of an “extraordinarily high” degree of procedural unconscionability.  The 
evidence of “procedural unconscionability” and “significant oppression” included: (1) the 
arbitration agreement was presented to the employee “in his workspace, along with other 
employment-related documents [and] neither its contents nor its significance was explained” to 
the employee; (2) the employee was required to sign the agreement to keep the job he had held 
for three years (though the Court cites no evidence that employee was actually told that); (3) 
because the employer used a piece-rate compensation system, any time the employee spent 
reviewing the agreement would have reduced his pay; (4) the agreement was presented to the 
employee by a “low-level employee, a ‘porter,’ … creating the impression that no request for an 
explanation was expected and any such request would be unavailing”; (5) by having the “porter” 
wait for the documents, the employer conveyed an expectation that the employee sign them 
immediately, without examination or consultation with counsel; (6) although the employee asked 
no questions about the agreement before he signed it, “there is no indication that the porter had 
the knowledge or authority to explain its terms”; and finally (7) the employee was not given a 
copy of the agreement he had signed.  The Court also criticized the agreement as a “paragon of 
prolixity, only slightly more than a page long but written in an extremely small font” with 
“sentences [that] are complex, filled with statutory references and legal jargon.”  The agreement 
also failed to expressly indicate that the employer would pay the arbitration-related costs and 
fees, though the payment of such fees and costs is already required as a matter of law by prior 
California Supreme Court precedent—which the California Supreme Court worried “would not 
be evident to anyone without legal knowledge or access to the relevant authorities.” 

What this means:  Employers should ensure counsel have reviewed their arbitration agreements, 
and that they are not presented to employees in an unconscionable way. 

Quiroz Franco v. Greystone Ridge Condominium, 39 Cal.App.5th 221 (2019) 

Arbitration Agreements Referring To Pre-Execution Claims May Be Retroactive 

Holding:  An arbitration agreement may be enforced retroactively when the language of the 
agreement does not limit applicability to only claims that have not yet accrued and refers to pre-
execution issues.   

Discussion:  The employer presented its employees with an arbitration agreement to sign.  The 
agreement specifically stated it was applicable to “[a]ny and all claims, controversies or disputes 
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relating to any aspect of Employee’s employment with Employer (pre-hire through post-
termination), which Employer may have against Employee, or which Employee may have 
against Employer.”  Ten days later, an employee filed a civil complaint asserting a number of 
Fair Employment and Housing Act and Labor Code claims.  Two days after that, the employee 
signed the arbitration agreement and returned it to his employer.  The employer moved to compel 
the employee’s claims to arbitration.  The trial court denied the motion, holding the arbitration 
agreement did not apply retroactively because the employee had not agreed in advance to 
arbitrate those claims, and there was no retroactivity provision in the agreement.  The court of 
appeal reversed, finding the parties’ arbitration agreement was clear, explicit, and unequivocal 
with regard to the claims subject to it and contained no qualifying language limiting its 
applicability to claims that had not yet accrued.  However, the court made clear that arbitration 
agreements will not apply retroactively where employers unilaterally modify the agreement to 
apply to preexisting claims without proper notice to the employees. 

What this means:  When providing employees with new or revised arbitration agreements, 
employers should ensure the language of the agreement does not preclude the arbitration of 
claims that have already accrued. 

Ramos v. Superior Court, 28 Cal.App.5th 1042 (2018)  

An Arbitration Agreement Is “Unconscionable” Where It Requires Confidentiality Of “All 
Aspects” Of The Arbitration Process 

Holding:  The court of appeal reversed the lower court’s order compelling arbitration of a law 
partner’s gender discrimination claims against her former law firm. 

Discussion:  A female attorney who joined a law firm as an income partner in 2014 sued the firm 
alleging that she was asked to leave after the male colleague with whom she joined the firm 
resigned.  The plaintiff filed a complaint including claims of sex discrimination, retaliation, and 
violation of California’s Fair Pay Act.  The complaint alleged that her salary was slashed 
multiple times when she refused to leave the firm.  The lower court compelled arbitration of the 
claims pursuant to the partner agreement.  The court of appeal reversed, finding four provisions 
of the arbitration clause were defective because: (1) it included a requirement for the plaintiff to 
pay half the costs of arbitration; (2) it limited the relief available to the plaintiff in that forum; (3) 
it prevented the plaintiff from recovering attorneys’ fees; and (4) it included an overly broad 
confidentiality provision covering “all aspects” of the arbitration process.  The agreement also 
included a provision stating that the arbitrator had no authority to substitute its judgment for or 
otherwise override determinations of the law firm’s partnership unless the partnership’s actions 
or determinations violated the partnership agreement.  The court found that this impermissibly 
limited the remedies provided to the plaintiff for statutory claims for sex discrimination and 
retaliation under the Fair Employment and Housing Act and retaliation under the Equal Pay Act, 
and thus, the agreement was unenforceable.  The agreement’s confidentiality clause stated, 
“except to the extent necessary to enter judgment on any arbitral award, all aspects of the 
arbitration shall be maintained by the parties and the arbitrators in strict confidence.”  The court 
found that such a clause would prohibit a plaintiff from attempting to “informally contact or 
interview any witnesses outside the formal discovery process.”  This would effectively force the 
plaintiff to shoulder the higher costs of formal depositions, countering one of the theoretical 
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benefits of arbitration as cheaper for the parties.  The appellate court sidestepped the key 
question of whether the plaintiff was a firm employee rather than a partner, explaining that it was 
unnecessary in order to decide the enforceability of the arbitration clause built into the firm’s 
partnership agreement. 

What this means:  Overbroad confidentiality provisions in an arbitration agreement can render 
the agreement unenforceable.  Any such provisions should be carefully drafted and clearly state 
that the provision does not apply to a claimant’s informal discovery efforts. 

Subcontracting Concepts (CT), LLC v. De Melo et al., 34 Cal.App.5th 201 (2019) 

No Enforcement Or Severance For Arbitration Agreements With Numerous Illegal 
Provisions 

Holding:  Affirming an order denying the employer’s petition to compel arbitration for the 
employee’s wage claims for procedural and substantive unconscionability where the arbitration 
agreement contained several illegal terms and was offered in improper form.  The numerous 
illegal provisions were indicative of a systemic effort to impose an inferior forum on the 
employee, such that severance was inappropriate. 

Discussion:  An employee filed a claim with the Labor Commissioner asserting various wage 
claims against his employer.  The employer filed a petition to compel arbitration and stay 
proceedings based on the arbitration agreement signed by the employee.  The arbitration clause 
was contained at the end of a five page employment agreement.  The agreement was in English, 
but the employee’s native language was Portuguese and he did not know enough English to fully 
understand documents written in English.  The agreement required an arbitration panel of three 
arbitrators with experience in the transportation industry and a legal background.  The arbitrators 
only had the authority to award monetary damages; punitive and equitable relief were barred.  
All parties were to bear their own costs for arbitration, and no attorneys’ fees or costs would be 
granted to either party.  The agreement referred to the American Arbitration Association, but did 
not specify which rules would govern the arbitration and did not provide a copy of the governing 
rules.  The agreement also barred employees from asserting claims under the Private Attorneys 
General Act (“PAGA”).  The employee was presented with the arbitration agreement on the spot 
and felt he had to sign the documents to get the job.  The trial court denied the petition to compel 
arbitration, finding the arbitration agreement was both procedurally and substantively 
unconscionable and that severance was not possible because the agreement was permeated with 
unconscionability.  The employer appealed on both grounds, and the court of appeal affirmed.  
The court of appeal held that the arbitration agreement was procedurally unconscionable because 
it was offered on a take-it-or-leave-it basis in a language that the employee did not understand 
and it failed to clearly identify the governing arbitration rules.  The court of appeal further held 
that the arbitration agreement was substantively unconscionable because it required the 
employee to bear his own costs of arbitrating before three arbitrators, barred the employee from 
recovering attorneys’ fees or costs, barred statutory penalties, barred PAGA claims, and 
precluded the employee from seeking remedies before the Labor Commissioner.  The numerous 
illegal provisions were deemed to be indicative of a systemic effort to impose an inferior forum 
on the employee, such that severance was inappropriate. 
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What this means:  Employers cannot use arbitration agreements as a means to evade statutory 
protections for employees or limit the remedies available to employees, and doing so on a 
widespread basis can result in the court’s refusal to sever any offending provisions.  Employers 
should have counsel review their arbitration agreements to ensure they are valid. 

VIII. GENERAL NEWS/INTERESTING VERDICTS 

Department Of Fair Employment And Housing Press Release, DFEH Settles Sexual 
Harassment Case Against The City Of Cypress Police Department (June 17, 2019) 

Unlawful Sexual Harassment Does Not Have To Be Motivated By Sexual Desire 

Holding:  The City of Cypress will pay $150,000 and provide retirement benefits to a former 
police officer who alleged his sergeant sexually harassed him over an 18 month period. 

Discussion:  The employee, a former police officer, filed a complaint alleging violations of the 
Fair Employment and Housing Act (“FEHA”) and the Ralph Civil Rights Act.  The employee 
alleged his sergeant would state, “I love you,” make sexually charged intimations, and forcefully 
hug the employee.  The complaint also alleged the employee experienced retaliation shortly after 
filing a complaint with human resources.  The parties engaged in voluntary pre-investigation 
mediation with the Department of Fair Employment and Housing (“DFEH”), resulting in the 
settlement of $150,000 and retirement benefits.  The DFEH stated,”[u]nlawful sexual harassment 
does not have to be motivated by sexual desire. … Sexual harassment may involve harassment of 
a person of the same gender as the harasser, regardless of either person’s sexual orientation or 
gender identity.” 

What this means:  Employers should make sure their supervisors and employees are actively 
trained on the boundaries of sexual harassment. 
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